AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO
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§300.185, §300.186 or §300.187, for fish or
fish products regulated under this sub-
part that are imported, entered for
consumption, exported, or re-exported.

(g) Fail to comply with the docu-
mentation requirements as specified in
§300.186, for the importation, entry for
consumption, exportation, or re-expor-
tation of an Atlantic swordfish, or part
thereof, that is less than the minimum
size.

(h) Validate statistical documents or
re-export certificates without author-
ization as specified in §300.187.

(i) Validate statistical documents or
re-export certificates as provided for in
§300.187 with false information.

(j)) Remove any NMFS-issued num-
bered tag affixed to any Pacific bluefin
tuna or any tag affixed to a bluefin
tuna imported from a country with a
BSD tag program before removal is al-
lowed under §300.187; fail to write the
tag number on the shipping package or
container as specified in §300.187; or
reuse any NMFS-issued numbered tag
affixed to any Pacific bluefin tuna, or
any tag affixed to a bluefin tuna im-
ported from a country with a BSD tag
program, or any tag number previously
written on a shipping package or con-
tainer as prescribed by §300.187.

(k) Import, or attempt to import, any
fish or fish product regulated under
this subpart in a manner inconsistent
with any ports of entry designated by
NMF'S as authorized by §300.188.

(1) Ship, transport, purchase, sell,
offer for sale, import, enter for con-
sumption, export, re-export, or have in
custody, possession, or control any fish
or fish product regulated under this
subpart that was imported, entered for
consumption, exported, or re-exported
contrary to this subpart.

(m) Fail to provide a validated statis-
tical document for imports at time of
entry into the customs territory of the
United States of fish or fish products
regulated under this subpart, regard-
less of whether the importer, exporter,
or re-exporter holds a valid trade per-
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mit issued pursuant to §300.182 or
whether the fish products are imported
as an entry for consumption.

Subpart N—Definition of lllegal,
Unreported, or Unregulated
Fishing

AUTHORITY: 16 U.S.C. 18264 et seq.

SOURCE: 72 FR 18405, Apr. 12, 2007, unless
otherwise noted.

§300.200 Purpose.

The purpose of this subpart is to sat-
isfy the requirement in section 403 of
the Magnuson-Stevens Fishery Con-
servation and Management Reauthor-
ization Act of 2006 (‘‘Act’) to publish a
definition of the term ‘‘Illegal, unre-
ported, or unregulated fishing’’ for pur-
poses of the Act.

§300.201 Definition.

Illegal, unreported, or unregulated fish-
ing means:

(1) Fishing activities that violate
conservation and management meas-
ures required under an international
fishery management agreement to
which the United States is a party, in-
cluding catch limits or quotas, capac-
ity restrictions, and bycatch reduction
requirements;

(2) Overfishing of fish stocks shared
by the United States, for which there
are no applicable international con-
servation or management measures or
in areas with no applicable inter-
national fishery management organiza-
tion or agreement, that has adverse
impacts on such stocks; or

(3) Fishing activity that has an ad-
verse impact on seamounts, hydro-
thermal vents, and cold water corals
located beyond national jurisdiction,
for which there are no applicable con-
servation or management measures or
in areas with no applicable inter-
national fishery management organiza-
tion or agreement.
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SUBCHAPTER A

PART 401—ANADROMOUS FISH-
ERIES CONSERVATION, DEVELOP-
MENT AND ENHANCEMENT

Sec.
401.1
401.2
401.3
401.4
401.5
401.6
401.7
401.8
401.9
401.10
401.11
401.12
401.13
401.14
401.15
401.16
401.17
401.18
401.19
401.20
401.21

Administration.
Definitions.
Submission of documents.
Activities prohibited.
Coordination with States.
Prosecution of work.
General information for the Secretary.
Availability of funds.
Payments to cooperators.
Request for payment.
Property as matching funds.
Ownership of property.
Personnel.
Inspection.
Record retention.
Records and reporting.
Safety and accident prevention.
Contracts.
Statements and payrolls.
Officials not to benefit.
Patents and inventions.
401.22 Civil rights.
401.23 Audits.

AUTHORITY: Anadromous Fish Conserva-

tion Act (79 Stat. 1125, as amended, 84 Stat.
214, 88 Stat. 398), 16 U.S.C. 757a-T5Tf.

SOURCE: 40 FR 26678, June 25, 1975, unless
otherwise noted.

§401.1 Administration.

The Director of the U.S. Fish and
Wildlife Service and the Director of the
National Marine Fisheries Service
shall jointly administer the Anad-
romous Fish Conservation Act for the
Secretaries.

§401.2 Definitions.

As used in this part, terms shall have
the meanings ascribed in this section.

(a) Secretary. The Secretary of Com-
merce, the Secretary of the Interior, or
their authorized representatives.

(b) Act. The Anadromous Fish Con-
servation Act, 16 U.S.C. 757a through
757f.

(c) Eligible states. Any coastal State
of the United States, the State of
Vermont, and the States bordering the
Great Lakes. The area within the Co-
lumbia River basin is excluded.

(d) State fishery agency. Any depart-
ment(s), division(s), commis- sion(s), or

official(s) of a State empowered under
its laws to regulate a commercial or
sport fishery.

(e) Non-Federal interest. Any organiza-
tion, association, institution, business,
school, individual, or group of individ-
uals, municipality and others outside
the Federal Government, in addition to
State fishery agencies, which desire to
cooperate within the terms of the Act.

(f) Cooperator. One or more States
acting jointly or severally or other
non-Federal interests, participating in
a project agreement or grant-in-aid
award with the Secretary.

(g) Anadromous fish. Aquatic, gill
breathing, vertebrate animals bearing
paired fins which migrate to and spawn
in fresh water, but which spend part of
their life in an oceanic environment;
also fish in the Great Lakes that as-
cend streams to spawn.

(h) Application for Federal assistance.
A description of work to be accom-
plished, including objectives and needs,
expected results and benefits, ap-
proach, cost, location and time re-
quired for completion.

(i) Project agreement. The formal doc-
ument executed between the Secretary
of the Interior and the Cooperator,
committing the Cooperator to the per-
formance of described activities and
the Federal Government to participa-
tion in the financing of those activi-
ties.

(j) Grant-in-Aid award. The formal
document executed between the Sec-
retary of Commerce and the Coop-
erator, committing the Cooperator to
the performance of described activities
and the Federal Government to partici-
pation in the financing of those activi-
ties.

§401.3 Submission of documents.

Applications for Federal assistance
and other documents for projects relat-
ing generally to recreational fisheries
shall be submitted to the concerned
Regional Office of the U.S. Fish and
Wildlife Service, or for projects relat-
ing generally to commercial fisheries
of the concerned Regional Office of the
National Marine Fisheries Service.
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§401.4 Activities prohibited.

Law enforcement, public relations,
harvesting, marketing and processing
activities, construction of fisherman
use facilities, and activities concerned
with landlocked anadromous fish popu-
lations (except fish in the Great Lakes
that ascend streams to spawn) may not
be financed under the Act.

§401.5 Coordination with States.

The Secretary will approve an Appli-
cation For Federal Assistance only
after he has coordinated the applica-
tion with the State office established
to review applications under Executive
Order 12372 (if the State has established
such an office and wishes to review
these applications) and other non-Fed-
eral entities which have management
authority over the resource to be af-
fected.

[48 FR 29137, June 24, 1983]

§401.6 Prosecution of work.

(a) Project work shall be carried
through to a state of completion ac-
ceptable to the Secretary with reason-
able promptness. Failure to render sat-
isfactory performance reports or fail-
ure to complete the project to the sat-
isfaction of the Secretary shall be
cause for suspension of Federal assist-
ance for the project until the project
provisions are satisfactorily met. Fed-
eral assistance may be terminated
upon determination by the Secretary
that satisfactory progress has not been
maintained. The Secretary shall have
the right to inspect and review work at
any time.

(b) Research and development work
shall be continuously coordinated by
the Cooperator with studies conducted
by others to avoid unnecessary duplica-
tion.

(c) All work shall be performed in ac-
cordance with applicable local laws, ex-
cept when in conflict with Federal laws
or regulations, in which case Federal
laws or regulations shall prevail.

§401.7 General information for the

Secretary.

Before any Federal funds may be ob-
ligated for any project an applicant
shall furnish to the Secretary, upon his
request, information regarding the
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laws affecting anadromous fish and the
authority of the applicant to partici-
pate in the benefits of the Act.

(a) Document signature. Individuals
authorized to sign project documents
under the Commercial Fisheries Re-
search and Development Act of 1964 (78
Stat. 197, as amended), 16 U.S.C. 779
through 779f, or the Federal Aid in
Sport Fish Restoration Act (64 Stat.
430, as amended), 16 U.S.C. 777 through
777f, may likewise sign project docu-
ments contemplated in this part.

(b) Program information. The Sec-
retary may, from time to time, re-
quest, and the Cooperators shall fur-
nish, information relating to the ad-
ministration and maintenance of any
project established under the Act.

§401.8 Availability of funds.

The period of availability of funds to
the States or other non-Federal inter-
ests for obligation shall be established
by the administering Federal agency.

§401.9 Payments to cooperators.

Payments shall be made to Coopera-
tors in accordance with provisions of
grant-in-aid awards or project agree-
ments.

§401.10 Request for payment.

Request for payment shall be on
forms provided by the Secretary, cer-
tified as therein prescribed, and sub-
mitted to the Regional Director by the
Cooperator.

§401.11 Property as matching funds.

The non-Federal share of the cost of
projects may be in the form of real or
personal property. Specific procedures
to be used by grantees in placing the
value on real or personal property for
matching funds are set forth in Attach-
ment F of Federal Management Cir-
cular 74-17.

§401.12 Ownership of property.

When real property is acquired pursu-
ant to the provisions of the Act, title
to such property, or interests therein,
shall be vested in the United States,
and the conveying instrument shall re-
cite the United States of America as
the grantee. However, if the Secretary
determines that under the terms of the
application for Federal assistance and
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grant-in-aid award or project agree-
ment, the intent and purpose of the
Act may be better served by other own-
ership of such property, an appropriate
transfer may be made. When real or
personal property is utilized as match-
ing funds, title to such property shall
be in the Cooperator unless otherwise
specified in the grant-in-aid award or
project agreement.

§401.13 Personnel.

The Cooperator shall maintain an
adequate and competent force of em-
ployees to initiate and carry approved
work to satisfactory completion.

§401.14 Inspection.

Cooperator supervision of each
project shall include adequate and con-
tinuous inspection. The project will be
subject at all times to Federal inspec-
tion.

§401.15 Record retention.

All records of accounts and reports
with supporting documentation there-
to, as set forth in Attachment C of
Federal Management Circular 74-7, will
be retained by the Cooperator for a pe-
riod of 3 years after submission of the
final expenditure report on the project.
Record retention for a period longer
than 3 years is required if audit find-
ings have not been resolved.

§401.16 Records and reporting.

Performance reports and other re-
ports shall be furnished as requested by
the Secretary. Cost records shall be
maintained separately for each project.
The accounts and records maintained
by the Cooperator, together with all
supporting documents, shall be open at
all times to the inspection of author-
ized representatives of the United
States, and copies thereof shall be fur-
nished when requested.

(Approved by the Office of Management and
Budget under control number 0648-0102)

[40 FR 26678, June 25, 1975, as amended at 48
FR 57302, Dec. 29, 1983]

§401.17 Safety and accident preven-
tion.

In the performance of each project,

the Cooperator shall comply with all

applicable Federal, State, and local

§401.21

laws governing safety, health and sani-
tation.

§401.18 Contracts.

A Cooperator may use its own regula-
tions or guidelines in obtaining serv-
ices by contract or otherwise, provided
that they adhere to applicable Federal
laws, regulations, policies, guidelines,
and requirements, as set forth in At-
tachment 0 of Federal Management
Circular 74-7. However, the Cooperator
is the responsible authority, without
recourse to the Federal agency, regard-
ing the settlement of such contractual
issues.

§401.19 Statements and payrolls.

The regulations of the Secretary of
Labor applicable to contractors and
subcontractors (29 CFR part 3), made
pursuant to the Copeland ‘“Anti-Kick-
back’ Act (18 U.S.C. 874), as amended,
are made a part of the regulations in
this part by reference. The Cooperator
will comply with the regulations in
this part and any amendments or modi-
fications thereof, and the Cooperator’s
prime contractor will be responsible
for the submission of statements re-
quired of subcontractors thereunder.
The foregoing shall apply except as the
Secretary of Labor may specifically
provide for reasonable limitation, vari-
ations, tolerances, and exemptions.

§401.20 Officials not to benefit.

No Member of, or Delegate to, Con-
gress, or resident Commissioner, shall
be admitted to any share or any part of
any project agreement made under the
Act, or to any benefit that may arise
therefrom. This provision shall not be
construed to extend to this agreement
if made with a corporation for its gen-
eral benefit.

§401.21 Patents and inventions.

Determination of the patent rights in
any inventions or discoveries resulting
from work under project agreements
entered into pursuant to the Act shall
be consistent with the ‘‘Government
Patent Policy” (President’s memo-
randum for Heads of Executive Depart-
ments and Agencies, August 23, 1971,
and statement of Government Patent
Policy as printed in 36 FR 16889).
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§401.22 Civil rights.

Each application for Federal assist-
ance, grant-in-aid award, or project
agreement shall be supported by a
statement of assurances executed by
the Cooperator providing that the
project will be carried out in accord-
ance with title VI, Nondiscrimination
in federally Assisted Programs of the
Civil Rights Act of 1964 and with the
Secretary’s regulations promulgated
thereunder.

§401.23 Audits.

The State is required to conduct an
audit at least every two years in ac-
cordance with the provisions of Attach-
ment P OMB Circular A-102. Failure to
conduct audits as required may result
in withholding of grant payments or
such other sanctions as the Secretary
may deem appropriate.

[49 FR 30074, July 26, 1984]

PART 402—INTERAGENCY CO-
OPERATION—ENDANGERED SPE-
EI;ES ACT OF 1973, AS AMEND-

Subpart A—General

Sec.

402.01
402.02
402.03
402.04

Scope.

Definitions.

Applicability.

Counterpart regulations.

402.05 Emergencies.

402.06 Coordination with other
mental reviews.

402.07 Designation of lead agency.

402.08 Designation of non-Federal represent-
ative.

402.09 Irreversible or irretrievable commit-
ment of resources.

environ-

Subpart B—Consultation Procedures

402.10 Conference on proposed species or
proposed critical habitat.

402.11 Early consultation.

402.12 Biological assessments.

402.13 Informal consultation.

402.14 Formal consultation.

402.15 Responsibilities of Federal agency
following issuance of a biological opin-
ion.

402.16 Reinitiation of formal consultation.

Subpart C—Counterpart Regulations For
Implementing the National Fire Plan

402.30 Definitions.

50 CFR Ch. IV (10-1-07 Edition)

402.31
402.32
402.33
402.34

Purpose.
Scope.
Procedures.
Oversight.

Subpart D—Counterpart Regulations Gov-
erning Actions by the U.S. Environ-
mental Protection Agency Under the
Federal Insecticide, Fungicide and
Rodenticide Act

402.40 Definitions.

402.41 Purpose.

402.42 Scope and applicability

402.43 Interagency exchanges of informa-
tion.

402.44 Advance coordination for FIFRA ac-
tions.

402.45 Alternative consultation on FIFRA
actions that are not likely to adversely
affect listed species or critical habitat.

402.46 Optional formal consultation proce-
dure for FIFRA actions.

402.47 Special consultation procedures for
complex FIFRA actions.

402.48 Conference on proposed species or
proposed critical habitat.

AUTHORITY: 16 U.S.C. 1531 et seq.

SOURCE: 51 FR 19957, June 3, 1986, unless
otherwise noted.

Subpart A—General

§402.01 Scope.

(a) This part interprets and imple-
ments sections T7(a)-(d) [16 TU.S.C.
15636(a)—-(d)] of the Endangered Species
Act of 1973, as amended (‘‘Act’). Sec-
tion 7(a) grants authority to and im-
poses requirements upon Federal agen-
cies regarding endangered or threat-
ened species of fish, wildlife, or plants
(‘“‘listed species’) and habitat of such
species that has been designated as
critical (‘‘critical habitat’). Section
7(a)(1) of the Act directs Federal agen-
cies, in consultation with and with the
assistance of the Secretary of the Inte-
rior or of Commerce, as appropriate, to
utilize their authorities to further the
purposes of the Act by carrying out
conservation programs for listed spe-
cies. Such affirmative conservation
programs must comply with applicable
permit requirements (60 CFR parts 17,
220, 222, and 227) for listed species and
should be coordinated with the appro-
priate Secretary. Section 7(a)(2) of the
Act requires every Federal agency, in
consultation with and with the assist-
ance of the Secretary, to insure that
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any action it authorizes, funds, or car-
ries out, in the United States or upon
the high seas, is not likely to jeop-
ardize the continued existence of any
listed species or results in the destruc-
tion or adverse modification of critical
habitat. Section 7(a)(3) of the Act au-
thorizes a prospective permit or license
applicant to request the issuing Fed-
eral agency to enter into early con-
sultation with the Service on a pro-
posed action to determine whether
such action is likely to jeopardize the
continued existence of listed species or
result in the destruction or adverse
modification of critical habitat. Sec-
tion 7(a)(4) of the Act requires Federal
agencies to confer with the Secretary
on any action that is likely to jeop-
ardize the continued existence of pro-
posed species or result in the destruc-
tion or adverse modification of pro-
posed critical habitat. Section 7(b) of
the Act requires the Secretary, after
the conclusion of early or formal con-
sultation, to issue a written statement
setting forth the Secretary’s opinion
detailing how the agency action affects
listed species or critical habitat Bio-
logical assessments are required under
section 7(c) of the Act if listed species
or critical habitat may be present in
the area affected by any major con-
struction activity as defined in §404.02.
Section 7(d) of the Act prohibits Fed-
eral agencies and applicants from mak-
ing any irreversible or irretrievable
commitment of resources which has
the effect of foreclosing the formula-
tion or implementation of reasonable
and prudent alternatives which would
avoid jeopardizing the continued exist-
ence of listed species or resulting in
the destruction or adverse modifica-
tion of critical habitat. Section T(e)-
(0)(1) of the Act provide procedures for
granting exemptions from the require-
ments of section 7(a)(2). Regulations
governing the submission of exemption
applications are found at 50 CFR part
451, and regulations governing the ex-
emption process are found at 50 CFR
parts 450, 452, and 453.

(b) The U.S. Fish and Wildlife Service
(FWS) and the National Marine Fish-
eries Service (NMFS) share responsibil-
ities for administering the Act. The
Lists of Endangered and Threatened
Wildlife and Plants are found in 50 CFR

§402.02

17.11 and 17.12 and the designated crit-
ical habitats are found in 50 CFR 17.95
and 17.96 and 50 CFR part 226. Endan-
gered or threatened species under the
jurisdiction of the NMF'S are located in
50 CFR 222.23(a) and 227.4. If the subject
species is cited in 50 CFR 222.23(a) or
227.4, the Federal agency shall contact
the NMFS. For all other listed species
the Federal Agency shall contact the
FWS.

§402.02 Definitions.

Act means the Endangered Species
Act of 1973, as amended, 16 U.S.C. 15631
et seq.

Action means all activities or pro-
grams of any kind authorized, funded,
or carried out, in whole or in part, by
Federal agencies in the United States
or upon the high seas. Examples in-
clude, but are not limited to:

(a) actions intended to conserve list-
ed species or their habitat;

(b) the promulgation of regulations;

(c) the granting of licenses, con-
tracts, leases, easements, rights-of-
way, permits, or grants-in-aid; or

(d) actions directly or indirectly
causing modifications to the land,
water, or air.

Action area means all areas to be af-
fected directly or indirectly by the
Federal action and not merely the im-
mediate area involved in the action.

Applicant refers to any person, as de-
fined in section 3(13) of the Act, who re-
quires formal approval or authoriza-
tion from a Federal agency as a pre-
requisite to conducting the action.

Biological assessment refers to the in-
formation prepared by or under the di-
rection of the Federal agency con-
cerning listed and proposed species and
designated and proposed critical habi-
tat that may be present in the action
area and the evaluation potential ef-
fects of the action on such species and
habitat.

Biological opinion is the document
that states the opinion of the Service
as to whether or not the Federal action
is likely to jeopardize the continued
existence of listed species or result in
the destruction or adverse modifica-
tion of critical habitat.

Conference is a process which involves
informal discussions between a Federal
agency and the Service under section
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T(a)(4) of the Act regarding the impact
of an action on proposed species or pro-
posed critical habitat and rec-
ommendations to minimize or avoid
the adverse effects.

Conservation recommendations are sug-
gestions of the Service regarding dis-
cretionary measures to minimize or
avoid adverse effects of a proposed ac-
tion on listed species or critical habi-
tat or regarding the development of in-
formation.

Critical habitat refers to an area des-
ignated as critical habitat listed in 50
CFR parts 17 or 226.

Cumulative effects are those effects of
future State or private activities, not
involving Federal activities, that are
reasonably certain to occur within the
action area of the Federal action sub-
ject to consultation.

Designated mnon-Federal representative
refers to a person designated by the
Federal agency as its representative to
conduct informal consultation and/or
to prepare any biological assessment.

Destruction or adverse modification
means a direct or indirect alteration
that appreciably diminishes the value
of critical habitat for both the survival
and recovery of a listed species. Such
alterations include, but are not limited
to, alterations adversely modifying any
of those physical or biological features
that were the basis for determining the
habitat to be critical.

Director refers to the Assistant Ad-
ministrator for Fisheries for the Na-
tional Oceanic and Atmospheric Ad-
ministration, or his authorized rep-
resentative; or the Fish and Wildlife
Service regional director, or his au-
thorized representative, for the region
where the action would be carried out.

Early consultation is a process re-
quested by a Federal agency on behalf
of a prospective applicant under sec-
tion 7(a)(3) of the Act.

Effects of the action refers to the di-
rect and indirect effects of an action on
the species or critical habitat, together
with the effects of other activities that
are interrelated or interdependent with
that action, that will be added to the
environmental baseline. The environ-
mental baseline includes the past and
present impacts of all Federal, State,
or private actions and other human ac-
tivities in the action area, the antici-

50 CFR Ch. IV (10-1-07 Edition)

pated impacts of all proposed Federal
projects in the action area that have
already undergone formal or early sec-
tion 7 consultation, and the impact of
State or private actions which are con-
temporaneous with the consultation in
process. Indirect effects are those that
are caused by the proposed action and
are later in time, but still are reason-
ably certain to occur. Interrelated ac-
tions are those that are part of a larger
action and depend on the larger action
for their justification. Interdependent
actions are those that have no inde-
pendent utility apart from the action
under consideration.

Formal consultation is a process be-
tween the Service and the Federal
agency that commences with the Fed-
eral agency’s written request for con-
sultation under section 7(a)(2) of the
Act and concludes with the Service’s
issuance of the biological opinion
under section 7(b)(3) of the Act.

Incidental take refers to takings that
result from, but are not the purpose of,
carrying out an otherwise lawful activ-
ity conducted by the Federal agency or
applicant.

Informal consultation is an optional
process that includes all discussions,
correspondence, etc., between the Serv-
ice and the Federal agency or the des-
ignated non-Federal representative
prior to formal consultation, if re-
quired.

Jeopardize the continued existence of
means to engage in an action that rea-
sonably would be expected, directly or
indirectly, to reduce appreciably the
likelihood of both the survival and re-
covery of a listed species in the wild by
reducing the reproduction, numbers, or
distribution of that species.

Listed species means any species of
fish, wildlife, or plant which has been
determined to be endangered or threat-
ened under section 4 of the Act. Listed
species are found in 50 CFR 17.11-17.12.

Major construction activity is a con-
struction project (or other undertaking
having similar physical impacts) which
is a major Federal action significantly
affecting the quality of the human en-
vironment as referred to in the Na-
tional Environmental Policy Act
[NEPA, 42 U.S.C. 4332(2)(C)].
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Preliminary biological opinion refers to
an opinion issued as a result of early
consultation.

Proposed critical habitat means habi-
tat proposed in the FEDERAL REGISTER
to be designated or revised as critical
habitat under section 4 of the Act for
any listed or proposed species.

Proposed species means any species of
fish, wildlife, or plant that is proposed
in the FEDERAL REGISTER to be listed
under section 4 of the Act.

Reasonable and prudent alternatives
refer to alternative actions identified
during formal consultation that can be
implemented in a manner consistent
with the intended purpose of the ac-
tion, that can be implemented con-
sistent with the scope of the Federal
agency’s legal authority and jurisdic-
tion, that is economically and techno-
logically feasible, and that the Direc-
tor believes would avoid the likelihood
of jeopardizing the continued existence
of listed species or resulting in the de-
struction or adverse modification of
critical habitat.

Reasonable and prudent measures refer
to those actions the Director believes
necessary or appropriate to minimize
the impacts, i.e., amount or extent, of
incidental take.

Recovery means improvement in the
status of listed species to the point at
which listing is no longer appropriate
under the criteria set out in section
4(a)(1) of the Act.

Service means the U.S. Fish and Wild-
life Service or the National Marine
Fisheries Service, as appropriate.

§402.03 Applicability.

Section 7 and the requirements of
this part apply to all actions in which
there is discretionary Federal involve-
ment or control.

§402.04 Counterpart regulations.

The consultation procedures set forth
in this part may be superseded for a
particular Federal agency by joint
counterpart regulations among that
agency, the Fish and Wildlife Service,
and the National Marine Fisheries
Service. Such counterpart regulations
shall be published in the FEDERAL REG-
ISTER in proposed form and shall be
subject to public comment for at least
60 days before final rules are published.

§402.06

§402.05

(a) Where emergency circumstances
mandate the need to consult in an ex-
pedited manner, consultation may be
conducted informally through alter-
native procedures that the Director de-
termines to be consistent with the re-
quirements of sections 7(a)-(d) of the
Act. This provision applies to situa-
tions involving acts of God, disasters,
casualties, national defense or security
emergencies, etc.

(b) Formal consultation shall be ini-
tiated as soon as practicable after the
emergency is under control. The Fed-
eral agency shall submit information
on the nature of the emergency ac-
tion(s), the justification for the expe-
dited consultation, and the impacts to
endangered or threatened species and
their habitats. The Service will evalu-
ate such information and issue a bio-
logical opinion including the informa-
tion and recommendations given dur-
ing the emergency consultation.

Emergencies.

§402.06 Coordination with other envi-
ronmental reviews.

(a) Consultation, conference, and bio-
logical assessment procedures under
section 7 may be consolidated with
interagency cooperation procedures re-
quired by other statutes, such as the
National Environmental Policy Act
(NEPA) (42 U.S.C. 4321 et seq., imple-
mented at 40 CFR Parts 1500-1508) or
the Fish and Wildlife Coordination Act
(FWCA) (16 U.S.C. 661 et seq.). Satis-
fying the requirements of these other
statutes, however, does not in itself re-
lieve a Federal agency of its obliga-
tions to comply with the procedures
set forth in this part or the substantive
requirements of section 7. The Service
will attempt to provide a coordinated
review and analysis of all environ-
mental requirements.

(b) Where the consultation or con-
ference has been consolidated with the
interagency cooperation procedures re-
quired by other statutes such as NEPA
or FWCA, the results should be in-
cluded in the documents required by
those statutes.
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§402.07 Designation of lead agency.

When a particular action involves
more than one Federal agency, the con-
sultation and conference responsibil-
ities may be fulfilled through a lead
agency. Factors relevant in deter-
mining an appropriate lead agency in-
clude the time sequence in which the
agencies would become involved, the
magnitude of their respective involve-
ment, and their relative expertise with
respect to the environmental effects of
the action. The Director shall be noti-
fied of the designation in writing by
the lead agency.

§402.08 Designation
representative.

A Federal agency may designate a
non-Federal representative to conduct
informal consultation or prepare a bio-
logical assessment by giving written
notice to the Director of such designa-
tion. If a permit or license applicant is
involved and is not the designated non-
Federal representative, then the appli-
cant and Federal agency must agree on
the choice of the designated non-Fed-
eral representative. If a biological as-
sessment is prepared by the designated
non-Federal representative, the Fed-
eral agency shall furnish guidance and
supervision and shall independently re-
view and evaluate the scope and con-
tents of the biological assessment. The
ultimate responsibility for compliance
with section 7 remains with the Fed-
eral agency.

§402.09 Irreversible or irretrievable
commitment of resources.

After initiation or reinitiation of
consultation required under section
T(a)(2) of the Act, the Federal agency
and any applicant shall make no irre-
versible or irretrievable commitment
of resources with respect to the agency
action which has the effect of fore-
closing the formulation or implemen-
tation of any reasonable and prudent
alternatives which would avoid vio-
lating section 7(a)(2). This prohibition
is in force during the consultation
process and continues until the re-
quirements of section 7(a)(2) are satis-
fied. This provision does not apply to
the conference requirement for pro-
posed species or proposed critical habi-
tat under section 7(a)(4) of the Act.

of non-Federal
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Subpart B—Consultation
Procedures

§402.10 Conference on proposed spe-
cies or proposed critical habitat.

(a) Each Federal agency shall confer
with the Service on any action which is
likely to jeopardize the continued ex-
istence of any proposed species or re-
sult in the destruction or adverse
modification of proposed critical habi-
tat. The conference is designed to as-
sist the Federal agency and any appli-
cant in identifying and resolving po-
tential conflicts at an early stage in
the planning process.

(b) The Federal agency shall initiate
the conference with the Director. The
Service may request a conference if,
after a review of available information,
it determines that a conference is re-
quired for a particular action.

(c) A conference between a Federal
agency and the Service shall consist of
informal discussions concerning an ac-
tion that is likely to jeopardize the
continued existence of the proposed
species or result in the destruction or
adverse modification of the proposed
critical habitat at issue. Applicants
may be involved in these informal dis-
cussions to the greatest extent prac-
ticable. During the conference, the
Service will make advisory rec-
ommendations, if any, on ways to min-
imize or avoid adverse effects. If the
proposed species is subsequently listed
or the proposed critical habitat is des-
ignated prior to completion of the ac-
tion, the Federal agency must review
the action to determine whether for-
mal consultation is required.

(d) If requested by the Federal agen-
cy and deemed appropriate by the Serv-
ice, the conference may be conducted
in accordance with the procedures for
formal consultation in §402.14. An opin-
ion issued at the conclusion of the con-
ference may be adopted as the biologi-
cal opinion when the species is listed or
critical habitat is designated, but only
if no significant new information is de-
veloped (including that developed dur-
ing the rulemaking process on the pro-
posed listing or critical habitat des-
ignation) and no significant changes to
the Federal action are made that would
alter the content of the opinion. An in-
cidental take statement provided with
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a conference opinion does not become
effective unless the Service adopts the
opinion once the listing is final.

(e) The conclusions reached during a
conference and any recommendations
shall be documented by the Service and
provided to the Federal agency and to
any applicant. The style and mag-
nitude of this document will vary with
the complexity of the conference. If
formal consultation also is required for
a particular action, then the Service
will provide the results of the con-
ference with the biological opinion.

§402.11 Early consultation.

(a) Purpose. Early consultation is de-
signed to reduce the likelihood of con-
flicts between listed species or critical
habitat and proposed actions and oc-
curs prior to the filing of an applica-
tion for a Federal permit or license. Al-
though early consultation is conducted
between the Service and the Federal
agency, the prospective applicant
should be involved throughout the con-
sultation process.

(b) Request by prospective applicant. If
a prospective applicant has reason to
believe that the prospective action
may affect listed species or critical
habitat, it may request the Federal
agency to enter into early consultation
with the Service. The prospective ap-
plicant must certify in writing to the
Federal agency that (1) it has a defini-
tive proposal outlining the action and
its effects and (2) it intends to imple-
ment its proposal, if authorized.

(c) Initiation of early consultation. If
the Federal agency receives the pro-
spective applicant’s certification in
paragraph (b) of this section, then the
Federal agency shall initiate early con-
sultation with the Service. This re-
quest shall be in writing and contain
the information outlined in §402.14(c)
and, if the action is a major construc-
tion activity, the biological assessment
as outlined in §402.12.

(d) Procedures and responsibilities. The
procedures and responsibilities for
early consultation are the same as out-
lined in §402.14(c)-(j) for formal con-
sultation, except that all references to
the “‘applicant’’ shall be treated as the
“‘prospective applicant” and all ref-
erences to the ‘‘biological opinion’ or
the ‘“‘opinion” shall be treated as the

§402.12
“preliminary biological opinion’ for
the purpose of this section.

(e) Preliminary biological opinion. The
contents and conclusions of a prelimi-
nary biological opinion are the same as
for a biological opinion issued after
formal consultation except that the in-
cidental take statement provided with
a preliminary biological opinion does
not constitute authority to take listed
species.

(f) Confirmation of preliminary biologi-
cal opinion as final biological opinion. A
preliminary biological opinion may be
confirmed as a biological opinion
issued after formal consultation if the
Service reviews the proposed action
and finds that there have been no sig-
nificant changes in the action as
planned or in the information used dur-
ing the early consultation. A written
request for confirmation of the pre-
liminary biological opinion should be
submitted after the prospective appli-
cant applies to the Federal agency for
a permit or license but prior to the
issuance of such permit or license.
Within 45 days of receipt of the Federal
agency’s request, the Service shall ei-
ther:

(1) Confirm that the preliminary bio-
logical opinion stands as a final bio-
logical opinion; or

(2) If the findings noted above cannot
be made, request that the Federal
agency initiate formal consultation.

§402.12 Biological assessments.

(a) Purpose. A biological assessment
shall evaluate the potential effects of
the action on listed and proposed spe-
cies and designated and proposed crit-
ical habitat and determine whether
any such species or habitat are likely
to be adversely affected by the action
and is used in determining whether for-
mal consultation or a conference is
necessary.

(b) Preparation requirement. (1) The
procedures of this section are required
for Federal actions that are ‘‘major
construction activities’’; provided that
a contract for construction was not en-
tered into or actual construction was
not begun on or before November 10,
1978. Any person, including those who
may wish to apply for an exemption
from section 7(a)(2) of the Act, may
prepare a biological assessment under
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the supervision of the Federal agency
and in cooperation with the Service
consistent with the procedures and re-
quirements of this section. An exemp-
tion from the requirements of section
7(a)(2) is not permanent unless a bio-
logical assessment has been prepared.

(2) The biological assessment shall be
completed before any contract for con-
struction is entered into and before
construction is begun.

(c) Request for information. The Fed-
eral agency or the designated non-Fed-
eral representative shall convey to the
Director either (1) a written request for
a list of any listed or proposed species
or designated or proposed critical habi-
tat that may be present in the action
area; or (2) a written notification of the
species and critical habitat that are
being included in the biological assess-
ment.

(d) Director’s response. Within 30 days
of receipt of the notification of, or the
request for, a species list, the Director
shall either concur with or revise the
list or, in those cases where no list has
been provided, advise the Federal agen-
cy or the designated non-Federal rep-
resentative in writing whether, based
on the best scientific and commercial
data available, any listed or proposed
species or designated or proposed crit-
ical habitat may be present in the ac-
tion area. In addition to listed and pro-
posed species, the Director will provide
a list of candidate species that may be
present in the action area. Candidate
species refers to any species being con-
sidered by the Service for listing as en-
dangered or threatened species but not
yet the subject of a proposed rule. Al-
though candidate species have no legal
status and are accorded no protection
under the Act, their inclusion will
alert the Federal agency of potential
proposals or listings.

(1) If the Director advises that no
listed species or critical habitat may
be present, the Federal agency need
not prepare a biological assessment
and further consultation is not re-
quired. If only proposed species or pro-
posed critical habitat may be present
in the action area, then the Federal
agency must confer with the Service if
required under §402.10, but preparation
of a biological assessment is not re-
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quired unless the proposed listing and/
or designation becomes final.

(2) If a listed species or critical habi-
tat may be present in the action area,
the Director will provide a species list
or concur with the species list pro-
vided. The Director also will provide
available information (or references
thereto) regarding these species and
critical habitat, and may recommend
discretionary studies or surveys that
may provide a better information base
for the preparation of an assessment.
Any recommendation for studies or
surveys is not to be construed as the
Service’s opinion that the Federal
agency has failed to satisfy the infor-
mation standard of section 7(a)(2) of
the Act.

(e) Verification of current accuracy of
species list. If the Federal agency or the
designated non-Federal representative
does not begin preparation of the bio-
logical assessment within 90 days of re-
ceipt of (or concurrence with) the spe-
cies list, the Federal agency or the des-
ignated non-Federal representative
must verify (formally or informally)
with the Service the current accuracy
of the species list at the time the prep-
aration of the assessment is begun.

(f) Contents. The contents of a bio-
logical assessment are at the discretion
of the Federal agency and will depend
on the nature of the Federal action.
The following may be considered for in-
clusion:

(1) The results of an on-site inspec-
tion of the area affected by the action
to determine if listed or proposed spe-
cies are present or occur seasonally.

(2) The views of recognized experts on
the species at issue.

(3) A review of the literature and
other information.

(4) An analysis of the effects of the
action on the species and habitat, in-
cluding consideration of cumulative ef-
fects, and the results of any related
studies.

(5) An analysis of alternate actions
considered by the Federal agency for
the proposed action.

(g) Incorporation by reference. If a pro-
posed action requiring the preparation
of a biological assessment is identical,
or very similar, to a previous action for
which a biological assessment was pre-
pared, the Federal agency may fulfill
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the biological assessment requirement
for the proposed action by incor-
porating by reference the earlier bio-
logical assessment, plus any supporting
data from other documents that are
pertinent to the consultation, into a
written certification that:

(1) The proposed action involves
similar impacts to the same species in
the same geographic area;

(2) No new species have been listed or
proposed or no new critical habitat des-
ignated or proposed for the action area;
and

(3) The biological assessment has
been supplemented with any relevant
changes in information.

(h) Permit requirements. If conducting
a biological assessment will involve
the taking of a listed species, a permit
under section 10 of the Act (16 U.S.C.
1539) and part 17 of this title (with re-
spect to species under the jurisdiction
of the FWS) or parts 220, 222, and 227 of
this title (with respect to species under
the jurisdiction of the NMFS) is re-
quired.

(1) Completion time. The Federal agen-
cy or the designated non- Federal rep-
resentative shall complete the biologi-
cal assessment within 180 days after its
initiation (receipt of or concurrence
with the species list) unless a different
period of time is agreed to by the Di-
rector and the Federal agency. If a per-
mit or license applicant is involved,
the 180-day period may not be extended
unless the agency provides the appli-
cant, before the close of the 180-day pe-
riod, with a written statement setting
forth the estimated length of the pro-
posed extension and the reasons why
such an extension is necessary.

(j) Submission of biological assessment.
The Federal agency shall submit the
completed biological assessment to the
Director for review. The Director will
respond in writing within 30 days as to
whether or not he concurs with the
findings of the biological assessment.
At the option of the Federal agency,
formal consultation may be initiated
under §402.14(c) concurrently with the
submission of the assessment.

(k) Use of the biological assessment. (1)
The Federal agency shall use the bio-
logical assessment in determining
whether formal consultation or a con-
ference is required under §402.14 or

§402.14

§402.10, respectively. If the biological
assessment indicates that there are no
listed species or critical habitat
present that are likely to be adversely
affected by the action and the Director
concurs as specified in paragraph (j) of
this section, then formal consultation
is not required. If the biological assess-
ment indicates that the action is not
likely to jeopardize the continued ex-
istence of proposed species or result in
the destruction or adverse modifica-
tion of proposed critical habitat, and
the Director concurs, then a conference
is not required.

(2) The Director may use the results
of the biological assessment in (i) de-
termining whether to request the Fed-
eral agency to initiate formal con-
sultation or a conference, (ii) formu-
lating a biological opinion, or (iii) for-
mulating a preliminary biological
opinion.

§402.13 Informal consultation.

(a) Informal consultation is an op-
tional process that includes all discus-
sions, correspondence, etc., between
the Service and the Federal agency or
the designated non-Federal representa-
tive, designed to assist the Federal
agency in determining whether formal
consultation or a conference is re-
quired. If during informal consultation
it is determined by the Federal agency,
with the written concurrence of the
Service, that the action is not likely to
adversely affect listed species or crit-
ical habitat, the consultation process
is terminated, and no further action is
necessary.

(b) During informal consultation, the
Service may suggest modifications to
the action that the Federal agency and
any applicant could implement to
avoid the likelihood of adverse effects
to listed species or critical habitat.

§402.14 Formal consultation.

(a) Requirement for formal consultation.
Each Federal agency shall review its
actions at the earliest possible time to
determine whether any action may af-
fect listed species or critical habitat. If
such a determination is made, formal
consultation is required, except as
noted in paragraph (b) of this section.
The Director may request a Federal
agency to enter into consultation if he

821



§402.14

identifies any action of that agency
that may affect listed species or crit-
ical habitat and for which there has
been no consultation. When such a re-
quest is made, the Director shall for-
ward to the Federal agency a written
explanation of the basis for the re-
quest.

(b) Exceptions. (1) A Federal agency
need not initiate formal consultation
if, as a result of the preparation of a bi-
ological assessment under §402.12 or as
a result of informal consultation with
the Service under §402.13, the Federal
agency determines, with the written
concurrence of the Director, that the
proposed action is not likely to ad-
versely affect any listed species or crit-
ical habitat.

(2) A Federal agency need not ini-
tiate formal consultation if a prelimi-
nary biological opinion, issued after
early consultation under §402.11, is
confirmed as the final biological opin-
ion.

(c) Initiation of formal consultation. A
written request to initiate formal con-
sultation shall be submitted to the Di-
rector and shall include:

(1) A description of the action to be
considered;

(2) A description of the specific area
that may be affected by the action;

(38) A description of any listed species
or critical habitat that may be affected
by the action;

(4) A description of the manner in
which the action may affect any listed
species or critical habitat and an anal-
ysis of any cumulative effects;

(5) Relevant reports, including any
environmental impact statement, envi-
ronmental assessment, or biological as-
sessment prepared; and

(6) Any other relevant available in-
formation on the action, the affected
listed species, or critical habitat.
Formal consultation shall not be initi-
ated by the Federal agency until any
required biological assessment has
been completed and submitted to the
Director in accordance with §402.12.
Any request for formal consultation
may encompass, subject to the ap-
proval of the Director, a number of
similar individual actions within a
given geographical area or a segment
of a comprehensive plan. This does not
relieve the Federal agency of the re-
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quirements for considering the effects
of the action as a whole.

(d) Responsibility to provide best sci-
entific and commercial data available.
The Federal agency requesting formal
consultation shall provide the Service
with the best scientific and commer-
cial data available or which can be ob-
tained during the consultation for an
adequate review of the effects that an
action may have upon listed species or
critical habitat. This information may
include the results of studies or sur-
veys conducted by the Federal agency
or the designated non-Federal rep-
resentative. The Federal agency shall
provide any applicant with the oppor-
tunity to submit information for con-
sideration during the consultation.

(e) Duration and extension of formal
consultation. Formal consultation con-
cludes within 90 days after its initi-
ation unless extended as provided
below. If an applicant is not involved,
the Service and the Federal agency
may mutually agree to extend the con-
sultation for a specific time period. If
an applicant is involved, the Service
and the Federal agency may mutually
agree to extend the consultation pro-
vided that the Service submits to the
applicant, before the close of the 90

days, a written statement setting
forth:

(1) The reasons why a longer period is
required,

(2) The information that is required
to complete the consultation, and

(3) The estimated date on which the
consultation will be completed.

A consultation involving an applicant
cannot be extended for more than 60
days without the consent of the appli-
cant. Within 45 days after concluding
formal consultation, the Service shall
deliver a biological opinion to the Fed-
eral agency and any applicant.

(f) Additional data. When the Service
determines that additional data would
provide a better information base from
which to formulate a biological opin-
ion, the Director may request an exten-
sion of formal consultation and request
that the Federal agency obtain addi-
tional data to determine how or to
what extent the action may affect list-
ed species or critical habitat. If formal
consultation is extended by mutual
agreement according to §402.14(e), the
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Federal agency shall obtain, to the ex-
tent practicable, that data which can
be developed within the scope of the
extension. The responsibility for con-
ducting and funding any studies be-
longs to the Federal agency and the ap-
plicant, not the Service. The Service’s
request for additional data is not to be
construed as the Service’s opinion that
the Federal agency has failed to satisfy
the information standard of section
7(a)(2) of the Act. If no extension of for-
mal consultation is agreed to, the Di-
rector will issue a biological opinion
using the best scientific and commer-
cial data available.

(g) Service responsibilities. Service re-
sponsibilities during formal consulta-
tion are as follows:

(1) Review all relevant information
provided by the Federal agency or oth-
erwise available. Such review may in-
clude an on-site inspection of the ac-
tion area with representatives of the
Federal agency and the applicant.

(2) Evaluate the current status of the
listed species or critical habitat.

(3) Evaluate the effects of the action
and cumulative effects on the listed
species or critical habitat.

(4) Formulate its biological opinion
as to whether the action, taken to-
gether with cumulative effects, is like-
ly to jeopardize the continued exist-
ence of listed species or result in the
destruction or adverse modification of
critical habitat.

(6) Discuss with the Federal agency
and any applicant the Service’s review
and evaluation conducted under para-
graphs (g)(1) through (3) of this section,
the basis for any finding in the biologi-
cal opinion, and the availability of rea-
sonable and prudent alternatives (if a
jeopardy opinion is to be issued) that
the agency and the applicant can take
to avoid violation of section 7(a)(2).
The Service will utilize the expertise of
the Federal agency and any applicant
in identifying these alternatives. If re-
quested, the Service shall make avail-
able to the Federal agency the draft bi-
ological opinion for the purpose of ana-
lyzing the reasonable and prudent al-
ternatives. The 45-day period in which
the biological opinion must be deliv-
ered will not be suspended unless the
Federal agency secures the written
consent of the applicant to an exten-

§402.14

sion to a specific date. The applicant
may request a copy of the draft opinion
from the Federal agency. All com-
ments on the draft biological opinion
must be submitted to the Service
through the Federal agency, although
the applicant may send a copy of its
comments directly to the Service. The
Service will not issue its biological
opinion prior to the 45-day or extended
deadline while the draft is under review
by the Federal agency. However, if the
Federal agency submits comments to
the Service regarding the draft biologi-
cal opinion within 10 days of the dead-
line for issuing the opinion, the Service
is entitled to an automatic 10-day ex-
tension on the deadline.

(6) Formulate discretionary con-
servation recommendations, if any,
which will assist the Federal agency in
reducing or eliminating the impacts
that its proposed action may have on
listed species or critical habitat.

(7) Formulate a statement con-
cerning incidental take, if such take
may occur.

(8) In formulating its biological opin-
ion, any reasonable and prudent alter-
natives, and any reasonable and pru-
dent measures, the Service will use the
best scientific and commercial data
available and will give appropriate con-
sideration to any beneficial actions
taken by the Federal agency or appli-
cant, including any actions taken prior
to the initiation of consultation.

(h) Biological opinions. The biological
opinion shall include:

(1) A summary of the information on
which the opinion is based;

(2) A detailed discussion of the ef-
fects of the action on listed species or
critical habitat; and

(3) The Service’s opinion on whether
the action is likely to jeopardize the
continued existence of a listed species
or result in the destruction or adverse
modification of critical habitat (a
‘“‘jeopardy biological opinion’’); or, the
action is not likely to jeopardize the
continued existence of a listed species
or result in the destruction or adverse
modification of critical habitat (a ‘‘no
jeopardy’ biological opinion). A ‘‘jeop-
ardy’” biological opinion shall include
reasonable and prudent alternatives, if
any. If the Service is unable to develop
such alternatives, it will indicate that
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to the best of its knowledge there are
no reasonable and prudent alter-
natives.

(1) Incidental take. (1) In those cases
where the Service concludes that an
action (or the implementation of any
reasonable and prudent alternatives)
and the resultant incidental take of
listed species will not violate section
7(a)(2), and, in the case of marine mam-
mals, where the taking is authorized
pursuant to section 101(a)(5) of the Ma-
rine Mammal Protection Act of 1972,
the Service will provide with the bio-
logical opinion a statement concerning
incidental take that:

(i) Specifies the impact, i.e., the
amount or extent, of such incidental
taking on the species;

(ii) Specifies those reasonable and
prudent measures that the Director
considers necessary or appropriate to
minimize such impact;

(iii) In the case of marine mammals,
specifies those measures that are nec-
essary to comply with section 101(a)(5)
of the Marine Mammal Protection Act
of 1972 and applicable regulations with
regard to such taking;

(iv) Sets forth the terms and condi-
tions (including, but not limited to, re-
porting requirements) that must be
complied with by the Federal agency or
any applicant to implement the meas-
ures specified under paragraphs
(i)(1)(i) and (i)(1)(iii) of this section;
and

(v) Specifies the procedures to be
used to handle or dispose of any indi-
viduals of a species actually taken.

(2) Reasonable and prudent measures,
along with the terms and conditions
that implement them, cannot alter the
basic design, location, scope, duration,
or timing of the action and may in-
volve only minor changes.

(3) In order to monitor the impacts of
incidental take, the Federal agency or
any applicant must report the progress
of the action and its impact on the spe-
cies to the Service as specified in the
incidental take statement. The report-
ing requirements will be established in
accordance with 50 CFR 13.45 and 18.27
for FWS and 50 CFR 220.45 and 228.5 for
NMFS.

(4) If during the course of the action
the amount or extent of incidental tak-
ing, as specified under paragraph
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(1)(1)(@1) of this Section, is exceeded, the
Federal agency must reinitiate con-
sultation immediately.

(5) Any taking which is subject to a
statement as specified in paragraph
(i)(1) of this section and which is in
compliance with the terms and condi-
tions of that statement is not a prohib-
ited taking under the Act, and no other
authorization or permit under the Act
is required.

(j) Comservation recommendations. The
Service may provide with the biologi-
cal opinion a statement containing dis-
cretionary conservation recommenda-
tions. 